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This Petition for Rehearing is from an Order Affirming Judgment 
of the Third Judicial Circuit Court, Salt Lake County, 
the Honorable Judge Philip K. Palmer 
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Attorney at Law 
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Salt Lake City, Utah 84123 
Telephone (801) 262-1500 
Attorney for Appellants 
IN _.:._ i„ :-F APPEALS IN AND FOR THE 
[ 
- - - - • • • • oooOooo - -
SMITH MARKETING GROUP, INC., 
and HUGH B. SMITH, 
Plaintiffs/Appellants, 
"i f S 
LARAE KUNZ, 
Defendant/Appellee, 
-ooOoo—•- - •- •-
PETITION FOR REHEARING 
COMES NOW THE Appellants and hereby submit their Petition for 
Rehearing and reconsideration,, of tlii • f'liuil rw*i«i^ i n | n member 
where- , honorable Judges Russell .. Bench, Norman H. 
Jackson and Leonard H. Russon, affirmed the Judgment of the Third 
Circuit court, Salt Lake Pnunt ," , I In HI I M M infi" I hi n i 11 i . 
Court No. 92-0o A 
Priority No. 16 
Palmer, This Petition for Rehearing is submitted pursuant to Rule 
35, Utah Rules of Appellate Procedure, for the reason that there 
are facts which this Court overlooked or failed to apply and 
analyze, as follows: 
ARGUMENT 
1. This Court affirmed the lower Court Judgment without any 
explanation. See Exhibit "A", a copy of this Court's Order. 
2. Appellant proved at the argument before this Court that 
the lower Court's findings were in error. This was admitted by the 
Appellee in argument. 
3. The undisputed facts are clear that the Appellant did 
advise the Appellee of the Seller's desire not to pay any real 
estate commissions, and did so prior to the offer being submitted 
to Seller. The Appellee admitted that the record from the lower 
Court could not and did not dispute this fact. The record was as 
follows: 
Record -- Examination of the 
Defendant/Appellee: 
Q: But your testimony is up to this point you 
have — do you have any knowledge at all the 
Dr. Pease was concerned about a commission? 
A: Hugh had mentioned it to me after the 
second — on March 2nd after we had left the 
home. 
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Q: Before you made your offer? 
A: Before I made the offer. 
(R 270) 
Record 
Q: All right. Now, at that point you put 
together an offer and that is Plaintiff's 
Exhibit No. 3, if I could borrow that, your 
Honor. Is that in fact a copy of the offer 
that Mr. Smith drafted and you signed to 
presented to Dr. Pease to purchase his home? 
A: It is. 
Q: Did you read that document before you 
signed it? 
A: This document was explained to me as we 
went through it by Hugh. 
Q: And you in fact consented and agreed to 
that document and you signed it saying that, 
did you not? 
A: That's correct. 
Q: You did? 
A: I did. 
Q: That was your offer to Dr. Pease to by the 
Emigration property? 
A: It is. 
Q: And that reflects $157,000 as the purchase 
price? 
A: That's correct. 
Q: You knew at the time you made that offer 
that Dr. Pease was concerned about paying a 
commission, did you not? 
A: Hugh— 
Q: Or you did? Excuse me. 
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A: Hugh had mentioned that, yes. 
Q: All right. And you decided anyway and 
presented in that offer that the seller, Dr. 
Pease, would share and pay three percent 
commission; is that not also true? 
A: I understood that the seller would pay 
three percent commission in this document. 
Q: You were anxious for Hugh to take that to 
Dr. Pease, weren't you? 
A: I was very anxious. 
Q: You thought he might accept that, didn't 
you? 
A: I had full intentions of him accepting it. 
I hoped he would. 
(R 271-273) 
4. There is no evidence in the record to dispute, and it is 
overwhelmingly clear, that the Appellee had knowledge about the 
Seller's position in relation to paying a commission, and could not 
be found to be ignorant of that position. Therefore, the Findings 
of the Lower Court are in err. 
5. Appellee admitted before this Court, when asked by Judge 
Russon, that there was no evidence in the record to dispute the 
testimony that the Appellee knew of the Seller's desire to not pay 
a commission prior to their offer being drafted. The Appellee only 
stated that Dr. Pease, the Seller, had not told her personally, he 
admitted that despite that disputed issue, she knew anyway because 
Appellant had told her. 
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6. This Honorable Court upheld the lower Court's Finding 
awarding the Appellants a reduced judgment and disallowed an award 
of attorney fees based on its understanding that the lower Court 
did not err. It is the position of the Appellant that the argument 
from the record contained in the Appellant's Brief, together with 
the admission of the Appellee during the argument of this case 
before this Court (Appellee testified she knew the key fact in 
issue and that there was no evidence for the lower Court to support 
the Findings that she didn't know), that it is clear that the 
Appellant herein did not violate the Buyer-Broker Agreement and 
therefore the lower Court's Findings should be overturned and 
Judgment should enter in favor of the Appellant as sought in its 
Brief. No other findings supported a reduced judgment. 
7. A review of the Findings (a copy of which is attached 
hereto as exhibit "B") of the lower Court clearly show they cannot 
stand to support the reduced judgment and that they are in error. 
a. Finding #1; Explanatory finding only. 
b. Finding #2: Could not support ruling that 
Appellant violated any agreement or duty. 
c. Finding #3: False. Appellee admitted in argument 
that she knew prior to any offer being submitted that Seller 
desired to not pay a realtor commission. There is unrebutted 
evidence that Appellant told Appellee of the Seller's position as 
to a commission prior to any offer being submitted. 
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d. Finding #4; Could not support ruling that 
Appellant violated any agreement or duty. 
e. Finding #5; False. Appellee admitted in argument 
that she knew prior to any offer being submitted that Seller 
desired to not pay a realtor commission. There is unrebutted 
evidence that Appellant told Appellee of the Seller's position as 
to a commission prior to any offer being submitted. 
f • Finding #6 : False. Appellee admitted in argument 
that she knew prior to any offer being submitted that Seller 
desired to not pay a realtor commission. There is unrebutted 
evidence that Appellant told Appellee of the Seller's position as 
to a commission prior to any offer being submitted. 
g. Finding #7 ; False. Appellee admitted in argument 
that she knew prior to any offer being submitted that Seller 
desired to not pay a realtor commission. There is unrebutted 
evidence that Appellant told Appellee of the Seller's position as 
to a commission prior to any offer being submitted. 
h. Finding #8; Could not support ruling that 
Appellant violated any agreement or duty. 
i. Finding #9; Could not support ruling that 
Appellant violated any agreement or duty. 
CONCLUSION 
8. Findings #3,4,5,6 &7 are admitted by Appellee to be false 
in light of the unrebuttable evidence in the record that Appellant 
6 
told Appellee of the Seller's position as to a commission prior to 
any offer being submitted. The remaining Findings #'s 1,2,4,8 &9 
are explanatory and could not support the ruling. This Court must 
find the Findings to be in err; there being no Findings that could 
support a reduced judgment, this Court should enter full Judgment 
in favor of Appellants for $8,000.00 together with attorney fees as 
the lower court finds reasonable on remand. 
DATED this 1st day of December, 1993. 
^ jO /$^&^'6~^ 
Tom D. Branch 
Attorney for Appellants 
CERTIFICATE OF GOOD FAITH 
I, Tom D. Branch, counsel for the Appellants herein, hereby 
certify that this Petition for Rehearing is made and filed in good 
faith, and not for the purpose of delay, pursuant to Rule 35, Utah 
Rules of Appellate Procedure. 
Dated this 1st day of December, 1993. 
^ ^ ? O /&>?* ^ £ t ^ ' 
Tom D. Branch 
Attorney for Appellants 
CERTIFICATE OF MAILING 
I, Tom D. Branch, hereby certify that I caused to be delivered 
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8 true and correct copies of the foregoing Appellants' Petition for 
Rehearing to the Court of Appeals with one signed original, and 4 
true and correct copies of the foregoing to Francis J. Nielson, 
Attorney for Appellee, at 310 South Main Street, Suite 1305, Salt 
Lake City, Utah 84101, on this 1st day of December, 1993. 




Utah Court of Appeals 
NOV 1 9 1993 
IN THE UTAH COURT OF APPEALS A// ,/ 
Mary
 w i w f 
Clerk of the Court 
ooOoo 7 * MaryT. Noonan 
*  n « ^~. ._* 
Smith Marketing Group, Inc. 
and Hugh B. Smith, 
Plaintiffs and Appellants, 
v. 
LaRae Kunz, 
Defendant and Appellee. 
ORDER 
Case No. 920814-CA 
Before Judges Bench, Jackson, and Russon (Rule 31). 
This matter is before the court pursuant to Rule 31, Utah 
Rules of Appellate Procedure. 
IT IS HEREBY ORDERED that the judgment is affirmed. 
Dated this r/f day of November, 1993. 
//&6t y/l^/ ^ ^ C 
Russell W. Bench, Judge 
Norman H. JaoK^f, Judge 
J^ reonard H. RussoRf Judge 
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FINDINGS OF FACT 
CONCLUSIONS OF LAW 
AND 
/ 
Civil No. 913011770CV 
JUDGE PHILIP K. PALMER 
The above-entitled matter came on for Trial before the 
Honorable Judge Palmer on September 23, 1992. The Plaintiffs Smith 
Marketing Group, Inc. and Hugh B. Smith appeared and were 
represented by their attorney Tom D. Branch, and the Defendant 
LaRae Kunz appeared and was represented by her attorney Francis J. 
Nielson. Following the presentation of evidence including 
witnesses, exhibits, arguments of counsel, and other matters before 
the Court, and the Court being fully advised in the premises makes 
the following Findings of Fact, Conclusions of Law, and Judgment: 
FINDINGS OF FACT 
1. Plaintiffs sued Defendant for a 5% real estate broker's 
fee ($8,000.00) and attorney fees and costs pursuant to a Buyer-
Broker Agreement (Plaintiff's Exhibit #2). Defendant claimed 
failure of Plaintiff to perform "broker's obligations" as stated in 
paragraph 3 of the agreement as a defense. 
2. The property over which this lawsuit arose was not listed 
for sale at the time in question. Defendant learned of its 
availability through a mutual friend of hers and the seller's. 
Defendant requested that Plaintiff, who was assisting her in 
looking for homes that were listed, accompany her to look at the 
property in question. Defendant specifically agreed to include the 
subject property in the coverage of the agreement and the property 
is listed therein. 
3. Plaintiff and Defendant went to visit the property on 
February 28, 1992. When the owner discovered that Mr. Smith was a 
realtor, he appeared cool towards him and told him that he would 
not pay any realtor commission and did not want a realtor involved 
in the sale. 'Ms. Kunz liked the home and was not aware that the 
seller stated he would not pay a realtor commission until several 
2 
days later, after the offer was submitted, when she talked with the 
seller over the telephone. 
4. Mr. Smith had several concerns with the property, 
especially the asking price of $175,000 which he considered to be 
too high. Ms. Kunz indicated to him that the home was just what 
she wanted and that she was willing to pay a little above the 
appraisal which was between $150,000 to $155,000. 
5. Mr. Smith, with the input of Ms. Kunz, prepared and Ms. 
Kunz signed an "Earnest Money Sales Agreement" (Plaintiff's Exhibit 
#3) in which Ms. Kunz extended an offer to purchase the property 
for $157,000 with the seller to pay 3% of the realtor commission. 
When this offer was presented to the seller, he became completely 
antagonized. At this point, he contacted Ms. Kunz and for the 
first time let her know that he would not pay any realtor 
commission. 
6. Mr. Smith testified that he did not believe the commission 
clause in the offer would kill the sale, and Ms. Kunz expressed no 
such concern either. Of course, at the time the offer was 
prepared, only Mr. Smith knew of the seller's position about not 
paying any commission. Ms. Kunz did not find out of the seller's 
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feelings on the commission until after the offer was presented. 
7. The Court finds that Plaintiffs, knowing of Defendant's 
strong desire to purchase the property in question, knowing of the 
seller's statement concerning commissions and Defendant's ignorance 
of such statement, and preparing of an offer wherein the seller 
would pay a 3% commission in light thereof, did not fully comply 
with their obligations under paragraph 3 of the Buyer-Broker 
Agreement. 
8. The Court does find that Plaintiffs did perform services 
for Defendant that benefitted her and enabled her to obtain the 
property for a better price than the amount initially asked for. 
(She acquired the property for $160,000). Therefore, under the 
doctrine of partial performance or equitable relief, Plaintiffs may 
recover from Defendant a fair and reasonable fee for the services 
rendered. (See 17A Am. Jur. 2d 646). 
9* If the property in question had been listed under the 
multiple listing service, the probable fee Plaintiffs would have 
received from a successful sale of the property would be half of 
the agreed commission of 5%. This would be 2£% of $160,000.00 or 
$4,000.00. This is the measure of damages which the Court finds 
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the Plaintiffs are entitled to. No attorney fees or costs are 
awarded• 
CONCLUSIONS OF LAW 
1. The Plaintiffs are entitled to a Judgment against the 
Defendant in the amount of $4,000.00. 
Based upon the above findings of Fact and Conclusions of Law, 
the Court enters the following: 
JUDGMENT 
Based upon the above Findings of Fact and Conclusions of Law 
which are incorporated herein, the Court orders that the Plaintiffs 
be granted a Judgment against the Defendant LaRae Kunz in the 
amount of $4,000.00. No attorney fees or costs are awarded. 
NOTICE TO DEFENDANT AND HER COUNSEL? 
You will please take notice that the above and foregoing will 
be submitted to the Court for signature upon the expiration of five 
5 
(5) days from the date of this notice, together with three (3) days 
for mailing, unless written objection is filed prior to that time. 
DATED this H7 day of /^Wf % # 1992. 
BY THE COURT: 
JttDGE PJJU.iP"^: PALMER 
CERTIFICATE OF MAILING 
1 hereby certify that I mailed a true and correct copy of the 
foregoing on this / day of , 1992, to: 
Francis J. Nielson 
Attorney at Law 
310 South Main Street 
Suite 1305 
Salt Lake City, UT 84101 
«m±-tlunar\p\ f of. j ud 
;
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